Introduction
Evidence gathering in the European Union is currently governed by Directive 2014/41/EU of the European Parliament and of the Council of 3 rd April 2014 regarding the European Investigation Order in criminal matters(The EIO Directive). The principle of mutual recognition isreferred toas a cornerstone of the judicial cooperation in criminal matters since the Tampere European Council of 15 and 16 October 1999 [1] . Although criminal legislations across the EU are different, the mutual trust between countries allows mutual recognition of judicial decisions from one Member State to another. The EIO Directive now proposes that this principle should apply in the area of crossborder evidence gathering. The main priority of the European Investigation Order as a modern legal instrument for judicial cooperation is to create a comprehensive mechanism for obtaining evidence by the Member States "while respecting the state's sovereignty, national security and fundamental rights and freedoms of citizens" [2] . In this context, another fundamental principle is that free movement of evidence in the EU should be based on"the presumption of compliance with EU law and protecting fundamental human rights" [3] . The new system aims to speed up the process of evidence gathering and to reduce the administrative formalities. The EIO Directive makes the necessary steps forward to achieving this objective by the introduction of a uniform standard form for DOI: 10.2478 DOI: 10. /kbo-2019 issuing an EIO, which may be transferred by direct contact between the competent authorities. The establishment of strict time limits for recognizing and executing an EIO is another guarantee for faster procedure of obtaining criminal evidence -the competent authority must recognize the EIO no later than 30 days after receiving it and carry out the requested investigative measures no later than 90 days after the date of recognition. The new legal instrument covers the entire process of investigation-from the freezing of evidence to their final transfer in the issuing state. EIO may be issued for the purpose of carrying out all kinds of investigative measures except for setting up a joint investigation team. There is no doubt that this mechanism for judicial cooperation faces important legal challenges in the area of protecting human rights and especially the right of defence and fair trial of persons involved in criminal proceedings. This article analyses the domestic legislations of four Member States differing with regard to the form of their political organization in order to clarify if the implementation of a single European mechanism for obtaining evidence incorporated in different legal systems is an adequate method for improving judicial cooperation in criminal matters between the EU Member States. (2) CPC, a witness has the right to consult a lawyer if he/she is of the view that his/her rights under Article 121, Paragraph (1) are threatened. th April 2004 between the German federal and state governments, the federal government confers -with certain exceptions -its power to decide on international legal assistance issues to the state governments. State governments, for their part, confer their power to the German public prosecutor's offices and to the courts. Authorities competent to issue a European Investigation Order in Germany are all judicial authorities, particularly the Prosecutor General of the Federal Court of Justice, the chief public prosecutor's offices, the prosecutor's offices; the central body; all criminal courts and managing authorities, which are responsible for prosecuting and punishing offences (administrative offences). For requests which are sent by the German managing authorities, a validation process by a public prosecutor or by a court is provided in Section 91j paragraph 2-4 IRG. Nonetheless, a request of the German fiscal authority (within the scope of Section 386 paragraph 2 of the German Tax Code) does not require validation by a public prosecutor or by a court. The competent receiving and executing authorities are the same as the issuing authorities referred to above. German domestic legislation on the EIO complies with the principle of proportionality and this is particularly evident from the constitutional status of it. Article 30, paragraph 3 of The German Constitution states that: "Every action by the state must comply with the principle of proportionality, meaning that every encroachment on the fundamental rights shall be in proportionate balance to the gravity of infringement and degree of suspicion." Number 25 paragraph 1, sentence 3 RiVASt also stresses the importance of this principle: "Other Member States might be requested for legal assistance, provided that this is permitted under an international treaty (contractual legal assistance) or under the domestic legislation of the Member State concerned (non-contractual legal assistance). Additional regulations might be agreed at regional level. The principle of proportionality is to be considered." German domestic regulation on the EIO is provided with strict requirements for its admissibility and recognition and they could be separated into two groups-Special mandatory requirements for the admissibility of an EIO and general grounds for non-recognition of an EIO. The first category is included in Section 91b of the IRG, namely: • national security;
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• the rule "ne bis in idem"; • the so called territorial clause;
• the presence of criminalization under the German law of the offence concerned in the EIO; • the lack of consent of a person held in custody with regard to temporary transfer of this person for the purpose of carrying out an investigative measure; • failure to reach an agreement for the conditions under which officers would act undercover or with a false identity in Germany.
In addition, if a court responsible for rendering legal assistance is of the view that the requirements for that have not been met it shall motivate its opinion and request a decision by the "Oberlandesgericht". In case the EIO has been recognized, the execution of the requested investigative measures has to comply with the same provisions as stated for them in the national legislation. For example the requirement of a judge decision for certain investigative measures. The Directive doesn't aim to circumvent the obligation to respect the fundamental rights and legal principles as enshrined in Article 6 of TEU, including the right of defence and any obligations incumbent on judicial authorities shall remain unaffected. This refers to the opportunity of the suspected or of a lawyer on his behalf to request the issuing of an EIO and also to the national provisions of the GCPC. For an example: Section 136: the right of the accused to be aware of the offence he is charged and of the applicable criminal law provisions and also the right to respond to the charges or to remain silent and Section 166: the right of the accused to make applications to obtain evidence. Judicial review of admissibility of mutual legal assistance is provided in the German Criminal Procedures Code as an additional remedy against the execution act, for instance:
-Section 98 paragraph 2: Court decision with respect to an order for seizure; -Section 101: Court decision with respect to covert measures; -Section 304: appeal against an issued search and seizure order of a court.
The United Kingdom
Although judicial cooperation in criminal matters between the UK and the Member States is facing an unclear future because of UK's withdrawal from the EU, the existing legal instruments including the EIO will continue to be used at least until the full completion of this process. The authorities competent to issue an EIO in the UK are judicial authorities and designated public prosecutors according to the legal definitions in the law. The power of the judicial authority to issue an EIO arises only after receiving an application made by a prosecuting authority or by the explicitly referred to in Criminal Law No. 730/2017 police authority with the consent of the relevant prosecuting authority and in any case of pending proceedings, by or on behalf of a party to those proceedings. This application shall persuade the judicial authority that an offence has been committed or that there are reasonable grounds that give rise to a suspicion of such offence, or it shall indicate that proceedings in respect of the offence have been instituted or that an investigation is in progress. A designated prosecutor may issue an EIOif the same conditions are fulfilled. There is an exception to the rule of direct contact between the competent authorities. In case a judicial authority acts as an issuing one, it shall give the EIO to the relevant national requesting authority for transmission to the executing State. Whoever issued an EIO shall respect the principle of proportionality, make sure that the requested investigative measure could be legally exercised under the same conditions in a similar national situation and ensure that all specific provisions related to the requested measures have been fully met. The designated prosecutor (for England, Wales and Northern Ireland) also has the power to validate an EIO at the request of an investigating authority but only under the same conditions for issuing one. Competent to receive an EIO in the UK are the central authorities as defined above for the different parts of the country. In case that the designated central authority recognizes an EIO it shall refer it to the competent executing authorities in order to carry out the requested investigative measures. It is interesting to note, that the central authority (for England, Wales and Northern Ireland) may not make a referral to the executing authorities, if it considers that the offence, which the EIO relates to, has the elements of a serious or complex fraud. Regulation 28 includes the reasons for nonrecognition and refusal of an EIO in the UK. Furthermore, Schedule 4 of the national regulation sets out the general grounds for refusal that are valid in all circumstances. They are based on certain fundamental principles in the criminal procedural law. There is a specific focus on the protection of human rights. The list of the general grounds for refusal includes:
• Non-breaching an immunity or privilege in accordance with the relevant domestic legislation;
• Preserving the right to freedom of the expression in the different media types.
• Protecting essential national security interests; • "Similar domestic case" rule;
• "Ne bis in idem"; • Territorial rule; • Double criminality rule;
• Compliance with the fundamental rights and freedoms; • Non-discrimination.
Different refusal options are also provided having regard to the nature of the requested investigative measures (temporary transfer of UK prisoner).Such a provision is a fundamental procedural guarantee for protecting the right of defence of the concerned persons.
Portugal
Law 88/2017 of 21 August establishes the legal regime for issuing, transmission, recognition and execution of an EIO in Portugal. Article 2, Paragraph 2 states that the new instrument for legal assistance between Member States shall be implemented in the national legal system on the basis of the principle of mutual recognition. National issuing authorities in Portugal are those "with jurisdiction for conducting the case in the phase in which it is", namely the public prosecutor, the examining judge, the judge, an administrative authority when it comes to an administrative offence proceeding. In the latter case, responsible for validating the EIO is the public prosecutor's office. A specific regulation related to the power of issuing an EIO is that it may also be issued by the national member of the EUROJUST. Issuing an EIO is also possible at the initiative of the procedural subjects. The principle of proportionality shall be respected during the procedure of issuing an EIO. Receiving and executing authorities according to Law 88/2017 are those having the power to order an investigative measure in a similar domestic case under the Portuguese legislation. Article 10 of the Law provides for the existence of a central authority -The Public Prosecutor's Office, which is responsible for assisting the issuing, receiving and executing authorities in performing their duties. The grounds for non-recognition and nonexecution of an EIO are similar to those, incorporated in the other Member State's national legal systems related to above and are subject to the general principles and rules of "ne bis in idem", double criminality, protecting the national security, etc. There are also similar additional refusal grounds related to the type of the requested investigative measures, as well as an option for recourse to another less coercive investigative measure, which serve as solid basis for the effective exercise of the fundamental rights and the right of defence.
Conclusion
The consequences of bringing the EIO into use by the Member States are still uncertain. This new legal instrument for judicial cooperation is too recent and cannot yet be fully evaluated. There is no doubt, that the process of adapting all national legal systems to this new regulation requires some additional time. The experience gained from applying the EIO throughout the time would enable the making of an objective assessment of the impact and the effectiveness of this new mechanism. What is certain, however, is that transposing the EIO Directive is a huge step forward for all the participating EU Countries to achieving new dimensions of mutual legal assistance in criminal matters. In this context, it is particularly important to point out that the EIO will serve as a basis for the future creating of a platform for handling electronic evidence [7] . When dealing with electronic evidence the need for additional and specific methods is more than tangible in order to preserve their authenticity and integrity [8] . The establishing of a regulation on gathering and using e-evidence "seeks to adapt cooperation mechanisms to the digital age, giving the judiciary and law enforcement tools to address the way criminals communicate today and to counter modern forms of criminality" [9] . US-China Law Review, Vol.15, No. 3, pp. 121-129,2018. 
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